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INTRODUCTION
In its four-page "argument," Gold's Gym misstates the Record, misconstrues this
Appeal, and then merely parrots the trial court's rulings. Gold's Gym does not dispute or
even respond to almost all of the law and facts set forth in Mr. Andreason's initial Brief.
That Brief sets forth specific legal errors by the trial court. Accordingly, this Court
should reverse the trial court's legal rulings as set forth in Mr. Andreason's Brief.
ARGUMENT
I.

GOLD'S GYM FAILS TO SHOW THAT STATUTORY DAMAGES AND
ATTORNEY FEES MAY NOT BE AWARDED ABSENT PROOF OF
ACTUAL DAMAGES
In its Brief, Gold's Gym asserts that under the UCSPA, "loss" equates to "actual

damages" merely because of the purported "plain language" of the statute and because
the trial court "said so." See Appellee Br. at 6-7, 9. On this purely legal issue, Gold's
Gym fails to provide any legal support whatsoever for its interpretation, nor does it even
attempt to define the supposed "plain language" it refers to—the statutory term "loss."
In addition, Gold's Gym does not dispute that its employee altered the terms of its
Agreement with Mr. Andreason, that its agent sued Mr. Andreason in the Fourth District
Court to enforce the Agreement, that Mr. Andreason incurred costs in responding to the
litigation and was absent from his employment, that Gold's Gym filed a negative
statement on Mr. Andreason's credit report, and that the trial court in that action found
Gold's Gym's actions to be "clearly fraud." Appellant Br. at 7-11, 14.
Furthermore, Gold's Gym does not dispute that it does not know when the
negative credit statement it filed against Mr. Andreason was placed or removed, nor does
1

it dispute that wrongdoers should not be benefited by the difficulty in calculating damage
they have caused—particularly when they are also the cause of such difficulty. See
Appellant Br. at 9-10, 14-16. Gold's Gym does not dispute that it is precisely such a
wrongdoer in this case.
Gold's Gym also does not dispute that statutory damages are often awarded when
actual damages are minimal or difficult to prove. See Appellant Br. at 16-18. Likewise,
Gold's Gym does not dispute that actual damages in this case are difficult to prove,
particularly given the fact that it somehow cannot identify when it caused such damages.
See id. at 14-18.
Finally, Gold's Gym does not dispute that the Utah Legislature has explicitly
required that the UCSPA be "construed liberally . . . to protect consumers from suppliers
who commit deceptive and unconscionable sales practices." UTAH CODE ANN. § 13-112(2); Appellant Br. at 18. Gold's Gym does not dispute that it violated the UCSPA and
committed fraud, nor does it give this Court any reason whatsoever why this Court
should not follow the Legislature's mandate to protect the harmed consumer, Mr.
Andreason, in this case.
Gold's Gym's only response is to attempt to distort Mr. Andreason's Appeal into a
factfinding dispute, for which Mr. Andreason allegedly fails to marshal evidence. See,
Appellee Br at 8-9. As is plainly evident, Mr. Andreason does not dispute the trial
court's finding that he did not prove actual damages. See Appellant Br. at 1, 10-11, 1214. Rather, the issue is whether the trial court's legal determination was correct that
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actual damages must be proven for statutory damages to be awarded under the UCSPA.
See id.
Gold's Gym's utter failure to respond to almost all of the facts and arguments
presented or to justify its legal position in any way—other than the trial court's say-so—
confirms the law and facts set forth by Mr. Andreason in his Brief. Accordingly, this
Court should hold that statutory damages and attorney fees may be awarded under the
UCSPA even when no actual damages have been proven.
II.

GOLD'S GYM MISCHARACTERIZES THE PRIOR ACTION,
MISCONSTRUES TIMELY APPEALS, THEN MERELY PARROTS THE
TRIAL COURT'S RULING
Regarding Mr. Andreason's argument of res judicata, Gold's Gym

mischaracterizes the prior action, misconstrues the rules regarding timely appeals, and
then merely parrots the trial court's ruling.
First, Gold's Gym claims—without any support whatsoever—that the prior action
filed against Mr. Andreason to collect on the fraudulent Agreement was a "small claims
action." Appellee Br. at 4, 9. However, this characterization is false, as evidenced by the
face of the trial court's order in that case. See R. at 72 (attached as Ex. 1 to Appellant's
Brief). That "Order of Dismissal Pursuant to Trial"—drafted by counsel for Gold's
Gym's own agent, the collection company AFS—states that the action is brought "In the
Fourth District Court, Provo Department in and for Utah County, State of Utah," and that
the "matter came on regularly before the court." Id. The Order is signed by the District
Court Judge, not a judge pro tempore. See id. Gold's Gym's contention is absurd.
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Second, Gold's Gym wrongly asserts that Mr. Andreason's appeal of the trial
court's ruling on res judicata was untimely. See Appellee Br. at 3, 9. However,
according to Utah Rule of Appellate Procedure 3(a), appeals may only be taken as of
right from "all final orders and judgments." UTAH R. APP. P. 3. An order denying a
motion for summary judgment is not a final order. See, e.g., Denison v. Crown Toyota
Motors, Inc., 571 P.2d 1359, 1360 (Utah 1977) ("The order denying Crown's motion for
summary judgment against the Denisons is not a final order, and since the main case is
still pending, the granting of the summary judgments . . . could be reviewed on appeal
when the case is finally disposed of."). Mr. Andreason timely appealed the trial court's
two separate rulings on motions for summary judgment after a final order was entered in
this case. See Docketing Statement at 1-2. Gold's Gym's argument has no merit.
Third, Gold's Gym again merely repeats the trial court's determination that three
of the four elements of issue preclusion had not been met. See Appellee Br. at 9-10.
However, neither Gold's Gym nor the trial court in its Order provide any legal support
whatsoever for that decision. See id; R. at 159-60 (attached as Ex. 2 to Appellant's
Brief). Moreover, the legal bases for the trial court's decision are challenged without any
dispute whatsoever by Gold's Gym in Mr. Andreason's Brief.
For example, Gold's Gym does not dispute that in his Motion for Partial Summary
Judgment on Liability Under the Doctrine of Res Judicata, Mr. Andreason set forth
undisputed material facts establishing that under that doctrine, Gold's Gym was liable to
Mr. Andreason for fraud and a violation of the UCSPA. See Appellant Br. at 20, 22-23;
Appellee Br. at 9-10. In addition, Gold's Gym does not dispute that it utterly failed to
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present any "genuine issue as to any material fact" regarding Mr. Andreason's claims.
See id.
Furthermore, Gold's Gym does not dispute that it was a party to, or in privity with,
its collection agent AFS, to which the trial court agreed. See Appellant Br. at 25-26;
Appellee's Br. at 9. Gold's Gym disputes that the other three elements of issue
preclusion were met; however, it does so only by parroting the trial court's ruling without
any argument or support. See Appellee's Br. at 9-10. Gold's Gym does not even respond
to the numerous arguments Mr. Andreason made in his Brief as to why these three
elements are met in this case, including the specific ways in which the trial court erred.
Mr. Andreason stands on the facts and law he presented in his Brief on this issue without
repetition here.
Gold's Gym's utter failure to respond to any of Mr. Andreason's arguments
regarding res judicata—including Mr. Andreason's response to the trial court's decision
below—confirms that Mr. Andreason's Motion for Partial Summary Judgment should
have been granted under that doctrine. Accordingly, this Court should hold that res
judicata requires that Gold's Gym be held liable for fraud and a violation of the USCPA,
as set forth in Mr. Andreason's Brief.
CONCLUSION
For all of the reasons stated herein, and more particularly in Mr. Andreason's
opening Brief, Mr. Andreason respectfully requests that this Court reverse the Order of
the district court granting summary judgment to Gold's Gym and denying summary
judgment to Mr. Andreason regarding his claim for statutory damages pursuant to the
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UCSPA. In addition, Mr. Andreason requests that this Court reverse the order of the
district court denying Mr. Andreason's Motion for Partial Summary Judgment Under the
Doctrine of Res Judicata and hold that summary judgment is proper regarding Mr.
Andreason's claims against Gold's Gym for Fraud and a violation of the UCSPA based
upon res judicata.
Dated this 8th day of September, 2005.

„ 0J % A c .
V Rod N. Andreason"
901 West Potomac Dr.
Murray, UT 84123
(801) 350-7801 (telephone)
(801) 531-1486 (facsimile)
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